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For 33 years, FASB Statement No. 5 (FAS 3), Accounting for
Contingencies (March 1975), has governed the disclosure
of uncertain losses on audited financial statements. FAS 5
requires a corporation to accrue a loss if it is probable that
the liability has been incurred as of the date of the financial
statement (i.e., it is probable that future events will confirm

the loss), and if the amount of the loss can be reasonably esti-

mated. Even if one or both of those conditions are not satis-
fied, a corporation must still disclose contingencies where it
is reasonably possible that a loss has occurred, including a
description of the nature of the contingency and an estimate
of the loss or range of loss (unless no estimate can be made).

ACC Responds to FAS 5

Exposure Draft

BY JOHN K. VILLA
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Although FAS 5 covers a wide
range of loss contingencies such as
uncollectible receivables, product
warranty obligations, and others, its
most controversial application has
been to litigation-related loss contin-
gencies. Evaluating litigation risk for
public disclosure can risk waiver of
the attorney-client privilege and rev-
elation to an adversary the strength or
weakness of the company’s legal posi-
tion. Shortly after FASB published
FAS 5, the American Bar Association
and the American Institute of Certi-
fied Public Accountants published
statements of policy concerning in-
quiries by an auditor of a lawyer and
responses by the lawyer to the audi-
tor. These two documents, known
collectively as the “Treaty,” outline
the parameters for auditor inquiry
letters and their responses. Pursuant
to this treaty, companies and their au-
ditors have queried outside litigation
counsel about potential liability from

litigation and claims in audit letters
familiar to corporate lawyers

On June 5, 2008, FASB published
an Exposure Draft to amend FAS 5.
The proposed amendments would
greatly broaden disclosure obligations
and threaten corporate privileges
and work product protection. ACC
received an extraordinary amount of
correspondence from its membership
expressing concern about the impli-
cations of the amendment. Mr. Villa
was one of the principal authors of
the ACC's comments on the proposed
amendment, which is reprinted below.
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Mr. Robert H. Herz

Chairman

Financial Accounting Standards
Board

401 Merritt 7

P.O. Box 5116

Norwalk, CT 06856-5116
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Sir David Tweedy
Chairman

International Accounting
Standards Board

30 Cannon Street
London EC4M 6XH
United Kingdom

Re: Disclosure of Certain Loss
Contingencies—an amendment of
FASB Statements No. 5 and 141(R)
—File Reference No. 1600-100

Gentlemen:

The Association of Corporate
Counsel (ACC) appreciates the op-
portunity to present its views on the
June 5, 2008 draft known as the
“Disclosure of Certain Loss Contin-
gencies — an amendment of FASB
Statements No. 5 and 141(R)" which
we will refer to as the proposed
amendments. ACC is addressing
these comments to the IASB as well,
because we believe these issues are of
equal concern to them. The proposed
amendments dramatically alter the
disclosure requirements of certain
loss contingencies in current FASB
5 (FAS 5), including lawsuits. In our
view, and the view of our member-
ship, the quality of the information
that would result from the proposed
amendments would not warrant the
harm that they would inflict on com-
panies and their sharcholders.

ACC is a bar association serving
and representing attorneys within
the in-house legal departments of
corporations and private sector
organizations worldwide. ACC has
over 24,000 members employed by
over 10,000 organizations across 77
countries. Of particular relevance
here, ACC is a recognized leader
in protecting and preserving the
attorney-client privilege rights of
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the many companies and organiza-
tions represented by our members.'
In addition, our membership brings
to these important issues the unique
views of in-house counsel who are
often at the intersection of the out-
side lawyers, auditors and executive
management in both the disclosure
and litigation function. As such,
our membership speaks not only for
in-house counsel, but also for the
interests of their client organizations
and the shareholders, members and
owners who will be impacted by the
proposed amendments. Because the
proposed amendments would dam-
age the companies ACC members
represent, they necessarily injure
those who have invested in these
companies—a principal constituency
that FASB seeks to protect.

ACC's membership has followed
closely the proposed amendments
to FAS 5, which has governed for
decades the disclosure of litiga-
tion-related loss contingencies in
corporate financial statements. The
proposed amendments have gener-
ated a greater response from our
membership, in a shorter period of
time, than any other single issue
within memory. Indeed. an unprec-
edented number of members have
been actively involved in comment-
ing on this letter. Without exception,
our members and their clients have
expressed profound opposition to the
proposed amendments. A representa-
tive selection of those members join
me in signing this letter.

ACC benefits from the assistance
of Professor Daniel R. Fischel and
Mr. John K, Villa in the prepara-
tion of this submission. Professor
Fischel is a professor of law and
business at Northwestern University
Law School and the Kellogg School
of Management, and a professor
emeritus of law and business and
the former dean of the University of
Chicago Law School. He is also the

Chairman and President of Compass
Lexecon, one of the world’s leading
economic consulting firms.* Mr. Villa
is a partner at Williams & Connolly
LLP, as well as an adjunct profes-

sor of law at Georgetown University
Law School and the author of several
legal treatises. He has written and
spoken widely on the issues raised by
the proposed amendments and has
litigated many of the most prominent
securities cases of our era, including
the Enron case. His practice focuses
on the duties and responsibilities of
corporate fiduciaries, including inside
and outside counsel. Professor Fischel
and Mr, Villa volunteered their time
to address the difficulties posed by
the proposed amendments,

ACC respectfully requests an op-
portunity for Professor Fischel, Mr.
Villa, and/or another ACC represen-
tative to present the views of ACC

on this matter before the Board at an
upcoming public roundtable meeting.

Executive Summary of ACC’s Position

The proposed amendments to
FASB Statements No. 5 and 141(R),
as applied to litigation-related
contingencies, fail the key test for a
standards change because the grave
problems they create far outweigh
any doubiful benefit that may accrue.
The proposed amendments are a
“solution™ in search of a problem.
There is no systemic failure that war-
rants the proposed change. Investors
are not suffering from inadequate
disclosure of litigation-related loss
contingencies in financial statements.
Both the recent and the historical
problems that affected some compa-
nies result not from misperception of
litigation-related loss contingencies,
but rather from more fundamental
issues such as the valuation of assets
and the impact of financial engi-
neering. To the limited extent that
the risk in material litigation can
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be quantified, there is a substantial
group of analysts who monitor such
litigation and provide sophisticated
analysis that quickly is reflected in
the stock values, The analysis avail-
able to investors from this objective
cadre of observers provides adequate
insight into the risks of litigation.
Proposals seeking greater precision
are not feasible given the nature of
the risks involved.

Even if the disclosure of litiga-
tion-related loss contingencies were
a serious systemic problem, it is
extremely doubtful that compel-
ling companies and their lawyers to
quantifly litigation risks would yield
more accurate financial statements.
As every trial lawyer knows, litiga-
tion anywhere in the world—but
especially in American courts and
before American juries—inherently
is unpredictable. The reaction of a
single juror or the impact of a single
ruling can have a dramatic and
unanticipated impact. Indeed, it is
highly doubtful that any company or
lawyer who ever lost a billion-dollar
case expected that result—they were
presumably surprised by the extent
of the negative outcome. Had they
expected to lose or to lose so badly,
they surely would have settled. In
this instance, requiring the losing
lawyer or company to have produced
a more precise description of the
outcome would not have provided
more accurate disclosure to investors.
In short, the case has not been made
for change.

Forcing the extensive and detailed
disclosures mandated by the pro-
posed amendments in a far broader
range of cases than FAS 5 now
requires will cause serious harm to
the disclosing companies and their
shareholders. The proposed disclo-
sures create a substantial risk of
waiver of the attorney-client privilege
and work-product immunity, with
catastrophic consequences to the cor-



poration. Confidential legal advice,
lawyer thought processes, and legal
analysis disclosed in public filings
allow an adversary in litigation to
essentially review the files and strate-
gies of the company’s defense coun-
sel. This would inflict serious damage
on the company and its shareholders.
Opposing parties easily can leverage
such information to extract higher
settlements or otherwise disadvan-
tage the corporation.

Underestimating a large loss will
be painted as a professional failure
laid at the feet of lawyers who are
forced to provide concrete estimates
about remote and undeveloped mat-
ters. Bad numbers could also create
new potential liability for the compa-
ny whose stakeholders relied on mis-
taken estimates. To avoid these fail-
ures, the natural tendency for those
responsible for estimates may be to
err on the side of caution, resulting
in safe (i.e., high) estimates and thus
inflated loss reserves. The company's
stock price will reflect those unneces-
sarily high loss reserves and the safe
estimate will become a self-fulfilling
prophecy: the well-advised corpora-
tion will settle for that figure rather
than risk a greater loss at verdict
or judgment, even if the odds of an
unfavorable verdict or judgment are
low. Thus, the pressures generated by
the evaluation and disclosure process
may themselves impact negatively the
outcome of the litigation (or more
likely settlement)—a variant of the
“observer effect.”

Finally, as we explain below, under
the new rule, the financial statement
consequences of a suit with huge po-
tential losses, albeit a low likelihood
of prevailing, will inflict immediate
injury on the company and its share-
holders. A sophisticated plaintiff may
be able to exploit that problem by
threatening a suit and then withdraw-
ing it in exchange for an unjustified
and extortionate settlement.
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The many harms caused by the
proposed amendments by requiring
disclosure in the broad range of cases
where it would not currently be re-
quired by FAS 5 are not accompanied
by any appreciable benefits. Requir-
ing companies to quantify litigation
risks and to share detailed privileged
information regarding claims against
them will not yield more accurate
financial statements than those avail-
able under the current rules.

Investors Are Not in Need of the
Required Information Concerning
Litigation-Related Loss Contingencies.
The proposed amendments assume
that there is a problem that can be
remedied by expanded disclosures of
loss contingency information; in fact
no problem exists. Perhaps the best
measure of whether the current FAS
5 regime has been successful is the
paucity of litigation resulting from loss
contingency disclosures of litigation
claims pursuant to FAS 5. Our review
of the publicly available FAS 5 pro-

Underestimating a large
loss will be painted as
a professional failure laid
at the feet of lawyers
who are forced to provide
concrete estimates
about remote and
undeveloped matters.

ceedings fails to show demonstrable
evidence of a serious problem,

This is consistent with recent
economic history: the problems that
have plagued companies are not a
function of misperceived litigation-
related loss contingencies but rather
of more fundamental issues such as
the valuation of assets and the impact
of financial engineering. Some level
of understanding of material litigation
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risk is of course important but that
role is already served by a sophisticat-
ed corps of analysts who follow and
evaluate major corporate litigation:
because of their research, knowledge-
able assessments of major litigation
already exist.’ (Minor litigation is not
tracked because it is not material.)

By using publicly available historical
information on settlements, analysts
independently estimate costs to re-
solve pending or potential litigation.*
Other analysts research and publish
reports on litigation trends affecting
companies with massive tort expo-
sure involving tobacco, asbestos, lead
paint, or other products.

Rating agency Standard & Poor’s
publishes a detailed guide to evaluat-
ing litigation risk and how it af-
fects credit ratings.” And market
participants include hedge funds or
“litigation arbs” who invest or advise
their clients to invest based on their
evaluation of special situations.® All
of this extensive activity confirms
that the market already incorporates
non-privileged information regard-
ing claims or prospective claims
into share prices: a corporation and
its counsel can add nothing to this
evaluation apart from privileged
information. Any compelled quanti-
fication, necessarily speculative, will
be vested with greater meaning than
is warranted, and is more likely to
distort the market's assessment of a
claim than to improve it.

No doubt, some unexpected results
will occur—but that is because litiga-
tion is unpredictable by nature. Juries
and judges often reach surprising and
unanticipated results. Experienced
trial lawyers may differ dramatically
as to the expected result of a particu-
lar case—il everyone agreed on the
value of a claim, there would be noth-
ing to litigate. Any quantification of
expected loss therefore suffers from
the fact that most outcomes cannot
be predicted with precision and may
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vary based on a single judicial ruling
or the views of one juror.

The unpredictability of jury
verdicts is well-known. Two recent
high-profile cases serve to show that
even federal appellate rulings may
have dramatic and unanticipated im-
pacts. First, within the past month,
the US Supreme Court drastically
reduced the punitive damages aris-
ing out of a 1989 Alaska oil spill.
The jury had awarded $5 billion in
punitive damages. The United States
Court of Appeals for the Ninth
Circuit cut that amount in half. The
US Supreme Court then reduced
the award to $500 million; had one
Justice not owned Exxon stock and
recused himself, punitive damages
might have been eliminated entirely.

Exxon Shipping Co. v. Baker, 128 8S.

Ct. 1183 (2008).

Second, last year, the United
States Court of Appeals for the Fifth
Circuit effectively terminated the
Enron securities litigation, ending as
a practical matter the threat of huge
damages against the litigating defen-
dants after others had paid enor-
mous amounts to scttle. After Enron
filed for bankruptcy in December
2001, a wave of litigation engulfed
many who did business with the
company. Some defendants settled
for amounts totaling $7.2 billion:
other defendants refused to settle.
On appeal. two of the three judges
of the Fifth Circuit voted to reverse
as a matter of law the district court’s
certification of the sharcholder class
while one judge suggested that the
class might be appropriate. The re-
versal effectively foreclosed signifi-
cant damages [rom the remaining
defendants. Regents of the Univ. of
Calif. v. Credit Suisse First Boston,
Inc., 482 F.3d 372, 376-77 (5th Cir.
2007), cert. denied, 128 S. Ct. 1120
(2008). Had one of the two judges

who voted for reversal voted dif-
ferently, the case might have pro-
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ceeded as a huge class action and the
non-settling defendants might have
faced tremendous financial exposure.
In both Exxon and Enron, as
in most litigation, knowledgeable
parties and their counsel obviously
had dramatically conflicting views
regarding the expected outcome—
otherwise, they would have settled.
Because ol the inherent unpredict-
ability of litigation outcomes, the
proposed requirements mandating
more quantification will not produce
financial statements any more accu-
rate than those produced under the
current rules.

The purpose of the
privilege “is to encourage
full and frank communica-

tion between attorneys
and their clients and
thereby promote broader
public interests in the
observance of law and
administration of justice.

The Proposed Changes Jeopardize
the Attorney-Client and Work Prod-
uct Protection of Attorneys’ Work,
and Thus, Will Harm Companies and
Their Shareholders.

The attorney-client privilege is the
oldest privilege recognized at com-
mon law. The purpose of the privi-
lege “is to encourage full and frank
communication between attorneys
and their clients and thereby pro-
mote broader public interests in the
observance of law and administration
of justice. The privilege recognizes
that sound legal advice or advocacy
serves public ends . . . .” Upjohn Co.
v. United States, 449 U.S. 383, 389
(1981). Of nearly equal importance,
particularly to the in-house lawyer,
is the work product immunity that
protects from adversaries her analysis
and mental impressions of litigation
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and potential litigation. Hickman v.
Taylor, 329 U.S. 495 (1947).

The proposed amendments require
the disclosure of several categories of
information including a description
of the contingency, how it arose, its
legal or contractual basis, its cur-
rent status, the “anticipated timing
of its resolution,” a “description of
the factors likely to affect the ulti-
mate outcome,” a “qualitative assess-
ment of the most likely outcome for
the contingency,” and “significant
assumptions made by the entity in
estimating the amounts disclosed.”
These disclosures will be based on
confidential information provided
at least in part by the company’s in-
house lawyers and trial counsel. Once
a company discloses this information,
even to an independent auditor, the
company faces a greater risk that a
court later will deem these disclo-
sures to have waived the attorney-cli-
ent privilege. If the auditor demands
to review the underlying legal analysis
to sign off on the disclosure, this
further increases the likelihood of the
lawyers’ work being disclosed to the
company’s adversaries, as happened
in Medinol, Ltd. v. Boston Scientific
Corp., 214 FR.D. 113 (SDNY 2002),
or In re Stone & Webster, Inc., The
Shaw Group Inc., and Erast & Young
LLP, No. 05-0552 (Texas S.Ct. 2005).
or the more recent U.S. v. Textron,
Inc., No. 06-198T (US District Court
of Rhode Island August 29, 2007).
(ACC filed amicus briefs in both the
Textron and Stone & Webster cases.)

Of particular concern to in-house
counsel is the potential and impact
of the waiver of the work-product
immunity, which ordinarily protects
materials prepared by an attorney
in anticipation of litigation. The
attorney-client privilege protects
communications between attorney
and client, while the related attorney
work product doctrine shields from
production materials which disclose



the attorney’s theory or strategy
regarding anticipated or pending
litigation. The potential effect of
the proposed amendments on the
work-product doctrine is perhaps
even more problematic for in-house
counsel than the proposed amend-
ment’s potential to erode the larger
attorney-client privilege. Much of
the most sensitive work of in-house
counsel lies in the evaluation and
formulation of judgments about
legal matters that would—under the
proposed amendments—be included
in a company's financial statements.
If the in-house counsel is required to
“bake” her analysis into the disclo-
sure process contemplated by the
proposed amendments, then the au-
ditor is provided with an entry into
the mental impressions or analysis
of the lawyer, and the protections
traditionally accorded to the lawyer’s
thought processes and case develop-
ment vanish if deemed a waiver by
the courts—again with the calami-
tous result of revealing the compa-
ny’s legal work to its adversaries.
Indeed, an unanticipated effect
of the proposed amendments could
be that management will incent to
exclude lawyers from fully engag-
ing on sensitive matters to avoid
risks of waiver that the lawyer's
required disclosure would create.
Thus, ACC argues that the pro-
posed amendments will likely have
the unintended outcome of chilling
full and frank discussions between
companies and their counsel, to the
detriment of corporate clients. And,
of course, waiver of the privileges
protecting such information from
adversaries would be catastrophic.

The Proposed Amendments Will
Reveal Trial Strategies and Disad-
vantage Companies in Settlement
Negotiations.

The information required to be
disclosed under the proposed amend-

ments often will reveal key aspects
of litigation strategy, since the
company will be obliged to reveal its
“qualitative assessment of the most
likely outcome,” the “anticipated
timing of [the claim’s| resolution,”
and the “significant assumptions”
made by the company in estimating
the amounts disclosed. And because
underestimating a large loss will be
professionally embarrassing for those
providing the estimate, and could
even result in claims against them,
those individuals naturally may err
on the side of caution, offering high
estimates which would translate into
inflated loss reserves. This will cause
friction between corporations and
their counsel, and present serious
conflicts that will be time-consum-
ing, disruptive and expensive for the
corporate client.

There can be little doubt that the
additional required disclosures inevi-
tably will both impact and impair a
company’s settlement posture. The
disclosures will serve as a settlement
floor—since the corporation itself
valued the claim at that amount. a
plaintiff will refuse to accept anything
less. Once the company values the
claim, that liability instantly will be
reflected in the stock valuation. The
company will risk severe adverse mar-
ket reaction if it chooses to proceed
to trial on the claim and suffers a sig-
nificantly worse outcome. All factors
point toward the initial valuation as
determinative in fixing, as a practical
matter, the ultimate outcome of the
settlement process—yet such valua-
tions are done at an early point in the
pre-litigation process when little may
be known. This “observer effect” in
which the process of evaluation itself
impacts or determines the event ob-
served, is neither desirable as a matter
of disclosure policy nor beneficial to
the company or its shareholders.

Indeed, even a baseless claim
could prove damaging to the compa-
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ny under the proposed amendments
if wielded by a plaintiff asserting

a large but weak claim. It may be
months or vears before defense
counsel can gather the information
necessary and enter a courtroom to
refute such a claim. Until that oc-
curs, the company may be required
to include the large claim in footnote
disclosures in its financial state-
ments, in tabular reconciliations

and possibly in other reports, which
would depress the stock price. Thus,
the simple threat of a claim could be
sufficient for a sophisticated plaintiff
to extract unwarranted settlement
dollars by threatening a large claim
and offering to settle it quickly.

On the other hand, a company
may possess information that a claim
against it is strong, perhaps stron-
ger than the plaintiff suspects. The
company’s adversary may not possess
this information. Since the financial
statement disclosures mandated by
the proposed revisions must reflect
a candid assessment of the claim by
the corporation and, in all likeli-
hood, its counsel, the mandated
disclosures will provide a road map
to oppesing counsel regarding how
to extract the maximum amount in
settlement, If the opposing party
cannot obtain settlement on these
terms, the disclosures will still en-
courage counsel to pursue a claim to
verdict. In other words, sophisticated
plaintiffs’ counsel will be able to use
effectively, to the disadvantage of a
disclosing corporation and its share-
holders, any information contained
in the expanded disclosures.

The Proposed Disclosures Will Fuel
Litigation.

Not only will these expanded
disclosures compromise the litigation
of existing claims, but they threaten
to spark claims of their own. When
some disclosures, attempting to quan-
tify fundamentally unpredictable out-



comes, inevitably prove inaccurate,
new claimants will emerge and will
seize upon the mistaken disclosures
as a basis for liability. And by compel-
ling the disclosure of significant detail
regarding the circumstances of the
claim, the factors that may affect the
result, the most likely outcome, and
the anticipated timing for resolution,
the proposed revisions invite Monday
morning quarterbacking. Parties who
purport to have relied upon these
litigation disclosures and predictions
will use them as the basis for claims
of their own. Defending against

such claims may require a wholesale
waiver of the attorney-client privi-
lege and work product doctrine with
respect to the disclosed claim that
brought about the misrepresentation
claim; otherwise, the defending cor-
poration will be pressed to show that
its disclosures were reasonable.

Aggregating data will not
solve that problem;
sophisticated plaintiffs’
counsel can isolate and
identify anomalies and
certainly can make
educated guesses as to
the source and reason for
a surprising aggregation.

The Board’s Exemptions Fail to
Mitigate These Concerns.

The proposed amendments recog-
nize that for certain loss contingen-
cies, such as threatened or pending
litigation, disclosure of certain
information may be prejudicial to the
company’s litigation position. In those
circumstances, the proposed rules al-
low a company to disclose an estimate
or range of possible loss, to aggregate
disclosures or, in “rare instances,” to
omit the disclosures altogether. As we
have pointed out, a realistic assess-
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ment of the practicalities of litiga-
tion shows that the “rare instance”
exception applies in nearly every
case. Aggregating data will not solve
that problem; sophisticated plain-
tiffs' counsel can isolate and identify
anomalies and certainly can make
educated guesses as to the source and
reason for a surprising aggregation.

Conclusion

FAS 5 has balanced the interests 2
of disclosure and privilege for more
than thirty years. The proposed
amendments would do far more
harm than good, and address “con-
cerns” from which no one suffers.

We urge the Board to decline the
proposed amendments.

The following in-house counsel 3
co-sign this letter in support of these
comments; please recognize that giv-
en the breadth of issues and diversity
of interests they represent. they may
not agree with every point as stated,
but wish the FASB to understand
how strongly they share the general
concerns expressed.

Very truly yours,

Frederick J. Krebs
President

Laura Stein
Chair

ce: SEC Commissioners Chairman 2.

Cox

Commissioner Atkins
Commissioner Casey
Commissioner Walter 1N

Have a comment on this article?

Email editorinchief@acc.com.

NoTes
1. See, e.g.. ACC's amicus briefs before
the courts (United States and abroad)
secking protection of privilege in the
corporate context, our advocacy in
redressing the “culture of waiver”
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promulgated by cooperation standards
issued by governmental prosecutorial
and enforcement policies and guide-
lines, ACC’s Blue Ribbon Task Force
of leading Chief Legal Officers and
Auditors (with the participation of the
Center for Audit Quality), addressing
increased and disturbing trends toward
waiver of privilege in the audit context.
and our extensive educational and re-
source materials on this subject: all are
avilable online at www.acc.com/php/
ems/index.php?id=84.

. Professor Fischel has been cited often

by the Supreme Court in its leading
securities decisions. See Central Bunk
of Denver, N.A. v. First Interstate
Bank of Denver, N.A., 511 U.S. 164,
169, 184, 191 (1994): Basic, Inc. v.
Levinson, 4835 U.S. 224, 247 n.24
(1988): and Edgar v. MITE Corp., 457
U.S. 624, 643-44 (1982).

. For examples of litigation analy-

sis, see, e.g., Elizabeth Albanese,
Analysts: Lawsuits Unlikely to Affect
Tobacco Bond Deals, The Bond Buyer,
March 26, 2003; Elizabeth Albanese.
Analysts: Successful Anti-MSA Suit
Could Spur News Laws, The Bond
Buyer, Oct. 3, 2005, at 31; Lead
Pigment Litigation Clouds Somte
Chemical Sector Ratings, Standard &
Poor's, May 21, 2007; Sally Roberts,
Blumenthal lawsuit won't rotl indus-
try, Business Insurance, Jan. 31, 2005
(discussing industry-wide elfect of
lawsuit alleging secret payments in the
insurance industry).

See, e.g.. Carlos Marquez, “Settlement
of class action lawsuits could cost Doral
$125 million,” Caribbean Business. Nov.
30, 2006, at 8.

How Litigation Risk Affects Corporate
Ratings, Standard & Poor’s, Nov, 28,
2005.

For example, Goldman Sachs Hedge
Fund Partners LLC Form 10-Q (Sept.
30, 2004) disclosed that “litigation
situations . . . provided good opportu-
nities for GED Advisors.” As another
example, ING Investment Manage-
ment Hedge Funds use “Event Driven”
strategies that center on investing in
securities of companies facing major
corporate events, such as significant
litigation.



