Your deputy comes in with a Cheshire cat grin holding the
litigation budgets for 2009. "It seems,” she sniffs, “that the
staff is not aware of the new Federal Rule of Evidence, 502,
which won't result in a waiver if we inadvertently turn over
privileged materials! If we don’t waive privileges, then we
can go ahead and produce all of our electronic documents
that are identified in word-based searches, and not to worry
~—there won't be a waiver of any privileges. This should elim-
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nate the need for that expensive document review that is
illing us in litigation.” You respond “hold on, Alice... maybe
things are not what they seem.”

Inadvertent Disclosures and

New FRE 502: Will It Relieve
the Burdens and Costs Of

Discovery?

BY JOHN K. VILLA

Indeed, they aren’t. There is no
question that Rule 502 will reduce
the anxiety that has accompanied 21+
century document productions, but
will it remove all risk? No. It provides
a framework for reducing risk, and
avoiding dreaded “subject matter
waivers,” but there are still potential
problems afoot.

Strict discovery deadlines and
an ever-increasing amount of elec-
tronically stored information have
made the inadvertent disclosure of
privileged or protected client infor-
mation a huge risk in large-scale
litigation. Faced with varying rules
as to whether, and to what extent,
an inadvertent disclosure consti-
tutes a waiver of the attorney-client
privilege and work-product protec-
tion, parties have incurred massive

expense to prevent such disclosures.
In order to address and reduce these
costs, Congress has recently enacted
a new federal rule of evidence, Rule
502, which governs inadvertent
disclosures and the issue of waiver in
federal proceedings.! While the new
rule answers some important ques-
tions, it leaves many issues open.

Before looking at new Rule 502
and its potential impact, let’s briefly
review how the courts have stood on
the waiver issue before enactment of
this new standard.

There have historically been two
“bright-line” positions—the tradi-
tional view that an inadvertent
disclosure necessarily results in a
privilege waiver because it breaches
client confidentiality,? or the opposite
view that a waiver does not occur

unless the disclosure was intended
by the client.? Most courts, how-
ever, have fashioned more flexible,
middle-of-the-road approaches that
an inadvertent disclosure does not
result in a waiver if the precautions
undertaken to maintain confiden-
tiality were reasonable under the
circumstances.* In determining what
constitutes “reasonable” precautions,
these courts have focused on several
factors, including: (1) the extent of the
document production; (2) the num-
ber of inadvertent disclosures; (3)
the extent of the disclosure: (4) the
promptness of any measures taken
to rectify the disclosures; and (5) the
interests of justice.® Thus, whether

a waiver has occurred under this ap-
proach requires a case-by-case deter-
mination. In other words, reasonable-
ness is in the eye of the beholder.

Although many if not most courts
now apply this resolution, they differ
markedly on the waiver’s reach once
it has resulted from an inadvertent
disclosure. Many courts have lim-
ited the scope of the waiver to the
document inadvertently disclosed.s A
waiver in other jurisdictions, however,
has not only affected the document
inadvertently disclosed, but has also
extended to all other documents
pertaining to the same subject matter
in both the pending litigation and any
subsequent litigation.” Similarly, the
courts have not been consistent in
their decisions regarding the efficacy
of non-waiver agreements entered
into between the parties to maintain
the confidentiality of information
produced during discovery.?

Against this background in the
case law, Congress enacted Rule 502
(effective December 1, 2008) which
provides, in pertinent part, as follows:
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(a)Disclosure made in a federal
proceeding or to a federal of-
fice or agency; scope of a waiver.
—When the disclosure is made in
a federal proceeding or to a fed-
eral office or agency and waives
the attorney-client privilege or

work-product  protection, the
waiver extends to an undisclosed
communication or information in
a federal or state proceeding only
if (1) the waiver is intentional;
(2) the disclosed and undisclosed
communications or information
concern the same subject matter;
and (3) they ought in fairness to
be considered together.
{b)Inadvertent disclosure.
—When made in a federal pro-
ceeding or to a federal office or
agency, the disclosure does not
operate as a waiver in a federal
or state proceeding if (1) the
disclosure is inadvertent; (2) the
holder of the privilege or pro-
tection took reasonable steps to
prevent disclosure; and (3) the
holder promptly took reasonable
steps to rectify the error, includ-
ing (if applicable) following Fed.
R. Civ. P. 26(b)(5)(B).°
(c)Disclosure made in a state
proceeding. —When the disclo-
sure is made in a state proceed-
ing and is not the subject of a
state-court order concerning
waiver, the disclosure does not
Operate as a waiver in a federal
proceeding if the disclosure: (1)
would not be a waiver under this
rule if it had been made in a fed-
eral proceeding; or (2) is not a
waiver under the law of the state
where the disclosure occurred.
(d)Controlling effect of a court or-
der. —A federal court may order
that the privilege or protections
are not waived by disclosure con-
nected with the litigation pend-
ing before the court—in which
event, the disclosure is also not

a waiver in any other federal or
state proceeding.

{e)Controlling effect of a party
agreement. —An agreement on
the effect of disclosure in a fed-
eral proceeding is binding only
on the parties to the agreement,
unless it is incorporated into a
court order.'?

(£)Controlling effect of this rule.
—Notwithstanding Rules 101
and 1101, this rule applies to
State proceedings and to Fed-
eral court-annexed and Federal
court-mandated arbitration pro-
ceedings, in the circumstances
set out in the rule. And notwith-
standing Rule 501, this rule ap-
plies even if State law provides
the rule of decision.

There have historically
been two “bright-line”
positions—the traditional
view that an inadvertent
disclosure necessarily
results in a privilege
waiver because it breaches
client confidentiality,? or
the opposite view that a
waiver does not occur
unless the disclosure was
intended by the client.’

Portions of subsection (a), of course,
are intended to address an issue that
has bedeviled many companies who
attempt to cooperate with law enforce-
ment and still protect themselves from
private litigants. (See the July/August,
2002, Ethics & Privilege column, “Will
Sharing with a Regulatory Agency
the Report of an Internal Corporate
Investigation Waive its Protections
against Disclosure to other Potential
Adversaries?”). That will be the sub-
ject of future columns. Our analysis
today covers the sections dealing with
inadvertent disclosure in civil litiga-
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tion that are the focus of subsection
(b). Congress, acting on the recom-
mendation of the federal judiciary’s
rulemaking body," has essentially
taken the middle ground approach in
determining whether a waiver has re-
sulted from an inadvertent disclosure.
Unfortunately, neither the rule nor
any of its supporting documentation
provides any guidance with respect to
the ticklish question of assessing the
reasonableness of the steps taken to
prevent disclosure.!? Thus, while the
rule provides for a uniform standard
for resolving the issue of waiver in
the context of inadvertent disclosures,
application of the standard will neces-
sarily vary depending upon how the
court weighs the various factors
that may be considered in determining
the reasonableness of the precautions
undertaken to prevent disclosure,
Where a waiver is found to have
resulted from an inadvertent, or even
a voluntary, disclosure in a federal
proceeding or to a federal office or
agency, subsection (a) of Rule 502
generally limits the scope of the waiver
to the material actually disclosed. As
explained by the Advisory Committee
on Rules of the Judicial Conference,
[A] subject matter waiver (of ei-
ther privilege or work product) is
reserved for those unusual situa-
tions in which fairness requires a
further disclosure of related, pro-
tected information, in order to
prevent a selective and mislead-
ing presentation of evidence to
the disadvantage of the adversary.
... Thus, subject matter waiver is
limited to situations in which a
party intentionally puts protected
information into the litigation in
a selective, misleading and unfair
manner. It follows that an inad-
vertent disclosure of protected
information can never result in a
subject matter waiver.'"?
Unlike the position of several courts,
Rule 502 significantly reduces the



adverse consequences of a finding of
inadvertent waiver. This may be little
solace, however, if you have turned
over the crown jewels of privilege.

There are a number of very impor-
tant changes, however, that solve knotty
problems in the jurisprudence. With
respect to non-waiver or confidentiality
agreements, for example, subsection
(e) of Rule 502 gives effect to recent
amendments to the Federal Rules of
Civil Procedure that permit the use
of these agreements™ by providing for
their binding effect—even against non-
parties——as long as the agreements are
incorporated into a court order. In the
absence of an agreement, subsection (d)
authorizes the entry of a confidential-
ity order that is effective not only in
the pending litigation, but in any other
federal or state proceeding. According
to the notes of the Advisory Committee,
subsection (d) resolves a dispute in the
i case law as to the enforceability of con-
/ fidentiality orders in other proceedings,
and is intended to provide “predictable
protection from a court order—predict-
ability that is needed to allow [a] party
to plan in advance to limit the prohibi-
tive costs of privilege and work product
review and retention,”?

Finally, Rule 502 addresses the
implications of state law on privilege
protection.

First, the rule provides protection for
disclosures that initially were made in
state court proceedings but were not
subject to a state court order on waiver.
Pursuant to subsection (c), a prior
disclosure in a state proceeding will not
constitute a waiver in a subsequent
federal proceeding if it (1) would not
constitute a waiver under Rule 502
if made in a federal proceeding, or
(2) would not constitute a waiver
under the law of the state where the
disclosure occurred. This provision is
intended to enable a court “to apply the
: law that is most protective of privilege
- and work product.”'® As explained by
the Advisory Committee, “[ilf the fed-

eral law is more protective, applying
the state law of waiver to determine
admissibility in federal court is likely
to undermine the federal objective of
limiting the costs of production.””
Second, subsection (f) makes the
rule applicable to a state court pro-
ceeding where the disclosures were
initially made in a federal proceeding.
Otherwise, the Advisory Commit-
tee states, “the holders of protected
communications and information, and
their lawyers, could not rely on the
protections provided by the Rule, and
the goal of limiting costs in discovery
would be substantially undermined.”'s

The litmus test remains
“reasonableness” in the
review of documents for
privileges prior to
production.

Third, pursuant to subsection (f),
the rule applies to state law causes of
action brought in federal court, not-
withstanding the provision of Rule
501 providing for application of state
privilege law in a federal proceeding
where state law provides the rule of
decision.!® As explained by the Advi-
sory Committee, “[t]he costs of dis-
covery can be equally high for state
and federal causes of action, and the
rule seeks to limit those costs in all
federal proceedings, regardless of
whether the claim arises under state
or federal law.”20

What can we glean from the new
rule?

e It remains important to negotiate
non-waiver agreements and obtain
court approval of them in the form
of court orders as they remain
essential to providing protection
beyond the case itself.

e Many of the protections provided
by the new rule will not reach
intentional disclosures thus the
positions parties take in litiga-
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tion—such as placing the lawyers’
advice at issue—will probably still
become a waiver.

e The litmus test remains “rea-
sonableness” in the review of
documents for privileges prior to
production. That test remains un-
predictable although it is possible
that the parties could try to define
its meaning within the context of a
case and an agreement to eliminate
or at least reduce the risk.

In short, Alice, there is still the
chance that the red queen will
scream, “Off with her head!” &

Have a comment on this article?
Email editorinchief@acc.com.
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(D. Md. 1998).
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v. Armour Pharmaceutical Co., 838 F.
Supp. at 1576 (effective to preclude find-
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to the Federal Rules of Civil Procedure
support the use of these agreements, see
Fed. R. Civ. P, Rule 26(f)(3), they did not
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return, sequester, or destroy the specified
information and any copies it has,” and
to refrain from using or disclosing the in-
formation until resolution of the privilege
claim. Fed. R. Civ. P,, Rule 26(b)}(3)(B).
Fed. R. Evid., Rule 502.

Seen. 1, supra.

According to the notes of the judiciary’s
Advisory Committee on Evidence Rules
that accompanied the proposed rule
submitted to Congress, other factors that
may be considered in determining the
reasonableness of the precautions, in ad-
dition to those set forth in the case law,
see n. 5, supra, and accompanying text,
include the use of advanced analytical
software applications and linguistic tools
to screen for privileged and protected
material, and the pre-litigation imple-
mentation of an efficient records man-
agement system. See Judicial Conference
Advisory Committee on Evidence Rules,
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Explanatory Note on Evidence Rule

502, at 8 (revised November 29, 2007),
available at www.uscourts.gov/rules/
hill_letter_re_EV_502.pdf. The Advisory
Committee further states that while the
rule does not require post-production
reviews to determine whether a mistaken
disclosure has cccurred, it does require
that the producing party “follow up on
any obvious indications that a protected
communication or information has been
produced inadvertently.” Id.

Id. at 6.

See n. 8, supra.

Judicial Conference Advisory Commit-
tee on Evidence Rules, Explanatory Note
on Evidence Rule 502, at 10.

Id. at 9.

Id.

Id. at 11.

See Fed. R, Evid., Rule 501.

Judicial Conference Advisory Commit-
tee on Evidence Rules, Explanatory Note
on Evidence Rule 502, at 12.
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