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PAYING FACT WITNESSES
A former employee is central to the defense of a mass tort case involving your company. As in-house counsel for
the company, you contact the employee in order to secure his testimony. In response, the employee demands to
be paid for the following undertakings: (a) reviewing the documents and familiarizing himself with the situation,
(b) meeting with your outside counsel in preparation for the deposition, and (c) appearing for the deposition and
for the trial. Is payment for these activities permissible? What if the former employee states that he will throw in
exclusive access—that is, he will refuse to talk to the other side? What are the complications and the risks?
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hose of us schooled in the common law remember dimly that
the traditional common law rule
flatly prohibited compensation
to fact witnesses.1 Times change,
however, and modern ethical
principles have, in most jurisdictions,
now reached an opposite conclusion.
The prohibition against the payment
of lay witnesses was based on several
grounds, including concerns that the
payment could
lead to the procurement of perjured testimony,2
that the payments
tended to create
an appearance of
impropriety and
thereby hindered
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Although the common law rule survives
in some jurisdictions,5 most states have
now modified the rule to permit fact
witnesses to be reimbursed for expenses
incurred and compensated for time lost
with respect to litigation.6 This standard
is best illustrated by ABA Comm. on
Ethics and Professional Responsibility,
Formal Op. 96-402 (Aug. 2, 1996).
The starting point for our ethical
analysis is Rule 3.4(b) of the Model
Rules of Professional Conduct, which
provides that a lawyer shall not “falsify
evidence, counsel or assist a witness to
testify falsely, or offer an inducement to
a witness that is prohibited by law”
(emphasis supplied). Comment [3] to
this rule explains that, although “it is not
improper to pay a witness’s expenses or
to compensate an expert witness on
terms permitted by law,” the common
law rule in most jurisdictions holds that
“it is improper to pay an occurrence
witness any fee for testifying” (emphasis
added). As construed by the ABA,7
however, Comment [3] does not prohibit compensation for lost time to fact witnesses because such compensation is

not the payment of a “fee for testifying.”
Citing DR 7-109(c), the Model Code
predecessor to Rule 3.4, which expressly
permitted “reasonable compensation to
a witness for his loss of time in attending or testifying,”8 the ABA found in
Formal Opinion 96-402 that nothing in
the history of the present rule indicates
an intent “to negate this concept.”9 The
ABA has further held that there was
no reason to distinguish between compensating a witness for time spent in
attending a deposition or trial or for
time spent in preparing for the deposition or trial.10 Rather, as long as the
lawyer makes clear to the witness “that
the payment is not made for the substance or efficacy of the witness’s testimony,” but instead is made solely to
compensate the witness for the time lost
in order to give testimony, the ABA has
concluded that reasonable11 payments do
not violate the Model Rules.12 State bar
associations that have faced this question generally—but not universally—
concur with the ABA’s view.13
Now that we understand the general
rule, what are the exceptions and risks?
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The caveat in Rule 3.4 that the payment
to the lay witness “does not violate the
law of the jurisdiction” covers two situations. First, the laws of some states still
prohibit paying fact witnesses for testifying or for preparing to testify.14 Second,
and more importantly, there are criminal
laws, illustrated by the federal bribery
statute, that prohibit payments to fact
witnesses “because of the testimony
under oath given by such person.”15
One key question in the application of
the federal criminal bribery statute is
whether a payment to compensate a
witness for his time is “because of the
testimony under oath by such person.”
If the payment is not dependent on the
substance of the testimony, the key
element of § 201(c) is not met. In
Centennial Management Services, Inc.
v. AXA Re Vie, 193 F.R.D. 671, 681
(D. Kan. 2000), the court refused to
impose sanctions or declare illegal
under 18 U.S.C. § 201 payments of
nearly $70,000 to a former employee/
witness for reviewing documents and
for preparation and testimony. The
court also discussed the statutory exception in 18 U.S.C. § 201(d) for “payment
for the reasonable value of time lost in
attendance at any such trial . . . ,” a salvation when the payments are made for
time for testifying but probably inapplicable to document review and preparation time. Nonetheless, the Centennial
court rejected arguments that large
payments for document review to a
testifying fact witness violated 201(c).16
Jurisdictional issues involving payments may present knotty problems.
For example, may a lawyer pay a fact
witness who lives in Pennsylvania
(where it may be unethical) to prepare
for and testify in a case in Alabama
(where it may be permitted)? This question presents a choice-of-law problem
that is governed by Model Rule 8.5. In
these circumstances, the law (and ethics

rules) of the forum will govern under
Rule 8.5(b)(1), so the payment will
probably be permissible.17 What is a
company to do when it knows of potential litigation but does not know where
it will be filed? Although it is easier said
than done, counsel must first determine
whether and/or to what extent the law
of the jurisdiction in which the case is
most likely to be filed permits such compensation before entering into an agreement to pay a former employee for his
or her time spent in connection with testifying as a fact witness.18 In multidistrict
mass tort litigation, such a determination may pose unique problems because
discovery may be centered in a court in
which such payments are permitted but
transferred for trial back to one or more
states where they are prohibited.19
Even when legally authorized, payments to former employees who serve as
fact witnesses are limited to the purpose
of reimbursing the employee for expenses
incurred and time lost in preparing for
and testifying at the deposition or trial.
Any condition attached to the payments
that may be viewed as influencing the
testimony of the witness is suspect. For

example, in a case in which payment is
(1) conditioned on the giving of testimony
in a certain way, even if conditioned on
“truthful testimony,” (2) is made to prevent the witness’s attendance at trial,20
or (3) is contingent to any extent on the
outcome of the case,21 the payment will
be deemed unethical. Agreements to
protect the former employee from liability, which are made to secure the employee’s cooperation as a fact witness, may
also be found to constitute “the equivalent of making cash payments to [the
witness] as a means of making him sympathetic and securing his testimony.”22
Once the decision is made to compensate a former employee for his or
her time in connection with testifying
as a fact witness, counsel should inform
the court and opposing counsel of this
decision, as well as the basis for the
payment. Even though permissible,
some jurisdictions permit the fact of
such a payment to be considered by the
trier of fact in assessing the credibility
of the witness and the weight to be
accorded his or her testimony.23 The
court may order production of the
compensation agreement, as well as the
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production of any documents related
to it and any documents reviewed or
prepared by the witness.24 It may also
permit the opposing party to treat the
witness as a hostile witness for purposes
of cross-examination.25
Finally, what are the sanctions if the
lawyer steps over the line? Exclusion
of the testimony altogether is a possible
consequence.26 Counsel is also subject
to disciplinary sanctions.27
Thus, any agreement with a potential
fact witness must involve only reasonable compensation to the witness for lost
time and should avoid any additional
provision, such as exclusive access, that
could be regarded as influencing the
witness’s testimony (and would probably be viewed as violating the ethical
proscription against obstructing a
party’s access to evidence).28 Because
an unreasonable payment creates the
inference that the payment was made
to influence the substance or the efficacy of the witness’s testimony,29 what
constitutes reasonable payment?
Reasonable payment is necessarily a
case-by-case determination,30 based on
the witness’s direct loss of income.31
In the absence of a direct loss, counsel
must determine reasonable value based
on all of the relevant circumstances.32
What are the lessons to take away
from this discussion?
• If you are considering paying a witness, first determine where the case
will be tried, and then find the pertinent ethical rules or opinions of the
state or states involved.
• Examine the pertinent state or federal
law prohibition on witness payments.
• Make certain that the payment for
time is “reasonable,” typically by
reference to the employee’s lost or
forgone salary.
• Inform opposing counsel, preferably
in writing, of the terms of your
agreement with your witness.
• Make clear to the witness what the
payment is and is not for—that is,
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that the payment is compensation for
time expended by the witness and is
not for the substance of the testimony and that the witness is not prohibited from talking to the other side.
• Put the agreement in writing to
avoid arguments about its terms. A
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