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HOLD ON TO THAT PRIVILEGE! THE TRANSFER OF
PRIVILEGE WITH THE SALE OF A CORPORATE SUBSIDIARY

The sale of your corporate subsidiary has just closed, and now it’s time to congratulate one another and take a few

days off. The phone rings. It’s your outside counsel. He has just received a call from the general counsel of the acquir-

ing company, who wants to talk to his law firm, which represented both your company and the subsidiary, about

some “contingent liabilities” that the buyer has allegedly just found. Wait a second—she can’t talk to your outside

counsel, because that would violate the privilege. You call her and ask her what she thinks she’s doing. She says she

merely wants to talk to former counsel to the corporate entity that her company has just purchased on the matters as

to which the law firm represented the subsidiary (not everything it did for the parent). By the way, she may have a

few questions for you because your office performed legal services for both companies. Is she off her rocker? As it

happens, no, she is not crazy. You failed to see the transfer of the privilege, and now you will pay for that failure.
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n today’s fast-moving corporate
world, it seems as if corporate
subsidiaries are bought and sold
like properties on a Monopoly
board. Unfortunately, the rules of

attorney-client privilege have not, in
some lawyers’ estimation, kept up with
corporate realities. A prime example of
this phenomenon is the problem that can
occur if corporate lawyers fail to antici-
pate the general rule that the attorney-
client privilege transfers with the other
assets of a corporate entity unless the
parties otherwise agree. The failure to
reach agreement can prove to be a costly
error, especially if the acquiring entity
uses this tactic to develop adverse infor-
mation regarding the issues that were
involved in the sale transaction itself. 

By way of background, it is fair to
say that the ethics and privilege rules
that determine when a parent and its
subsidiary are treated as a single entity

are still developing. Many courts, how-
ever, have found that a parent corpora-
tion and its wholly owned subsidiary
share a common interest, and for this
reason, they are considered the client
of corporate counsel for purposes of
the attorney-client privilege.1 In other
situations, the counsel explicitly repre-
sents both the parent and the sub-
sidiary on some discrete issues, albeit
not on all matters.2 Because each cor-
poration is a client, the privilege has
been characterized as a joint privilege3

that either entity may assert4 or waive5

against a third party seeking the dis-
closure of confidential communica-
tions. Because, however, counsel for
the parent is deemed an agent of the
subsidiary and vice versa,6 neither 
entity may raise the privilege as a bar
against the other.7

If the stock of the subsidiary is sold
to a third party, the right to assert the

attorney-client
privilege is sub-
ject to the con-
trol of the
transferred cor-
poration and
passes to new
management
upon a change
in the control of
the corporation.8

The right to
assert or waive
the privilege on
behalf of the
subsidiary like-
wise passes to
the new owners.9

Essentially, the purchasing corpora-
tion, or newly created entity into
which the transferred subsidiary 
may have merged, “acquires” the 
former subsidiary’s share of the joint
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privilege,10 which it may unilaterally
waive at its discretion.11

This rule has its greatest effect in
cases in which allegations of breach of
contract, fraud, or other misconduct
in connection with the sale of a sub-
sidiary arise subsequent to the sale:
what had been protected communica-
tions during the course of negotiations
between the parent corporation, its
subsidiary, and their joint lawyer may
now be subject to disclosure upon the
demand of the adverse new owners 
of the subsidiary.12 Although both the
former parent corporation and the
subsidiary “are entitled to assert the
attorney-client privilege with respect
to communications made on their
behalf, either may waive it[,]” and 
the latter is now at the discretion of
the new owner.13 Such a consequence
may well be very damaging to the
interests of the parent corporation,
but prudent action before the sale
may help avoid or at least minimize
any resulting damage. 

One approach is to include a 
provision in the sales agreement
that states that the parent corpora-
tion does not relinquish its control
over the attorney-client privilege.14

It has been held that providing in
the agreement that the corporation
retains “all its rights [and] privi-
leges” following the sale as existed
before the sale may be sufficient to
support the finding that the corpo-
ration intended to retain control
over the exercise of the privilege. 
A more detailed agreement or 
provision that allows the new sub-
sidiary to obtain information from
joint counsel on all matters other
than those involving the sale trans-
action may also be an appropriate
division of the privilege.  

Even perfect foresight, however,
may not prevent this problem. The

strategic and planning dilemma facing
corporate counsel is that, at the outset
of sale negotiations, one cannot pre-
dict with assurance precisely which
terms the purchaser will ultimately
agree to. If the financial terms are 
sufficiently attractive or if the busi-
ness consequences of failing to sell 
are unbearably bleak, then seller’s
counsel may not be able to insist on a
provision that retains the privilege (or
any part of it) for the seller. Arguing
that the provision is necessary to pre-
vent the purchaser from inquiring into
fraud-in-the-transaction claims will
surely chill negotiations.  

The need for taking precautions
against compelled disclosures of confi-
dential communications is also impor-
tant in cases in which a subsidiary
separates from the parent corporation
and assumes an independent corpo-
rate identity. Although the subsidiary
may be precluded from asserting the
attorney-client privilege against its
parent as to matters in which they
may share a joint privilege,15 its
authority to waive the privilege with
respect to these matters in any subse-
quent investigation or litigation16

could likewise prove harmful to its
former parent. 
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What have we learned from this dis-
cussion, and what steps can one take?
• In an ideal world, with unlimited

funds for counsel, each separate cor-
poration could always be represent-
ed separately, but this solution is
impractical and wasteful.

• When approaching the sale of a
significant subsidiary, however, the
selling corporation may want to
retain new and separate counsel to
represent the subsidiary in the
transaction while using the parent’s
traditional counsel to handle the
sale for the parent.

• The parties should explicitly agree,
in the initial term sheet if possible,
to the handling of the privilege and
the fact that the subsidiary will have
no right to any information arising
from the sale transaction. This term
must obviously be included in the
final agreement, as well.

• To the extent possible, lawyers who
had jointly represented both the 
parent and the subsidiary before 
the sale should attempt to segregate
their files to facilitate any postsale
inquiry by the subsidiary. A
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