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REPRESENTING BUSINESS COMPETITORS:
A CONFLICT OR NOT?
You have just read in the newspaper that one of your principal outside law firms represents your company’s
primary competitor! Outrageous! You think that such representation would always be a conflict of interest,
and you are going to make that point clear to the managing partner. Now that you have made up your mind,
let’s look at the ethics rules and see whether you are correct. The answer, as you might imagine, is not always
but sometimes.

By John K. Villa
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law firm’s simultaneous,
though unrelated, representation of two corporations
that directly compete in a
particular market might, at
first glance, appear to pose a conflict of
interest for the firm. After all, how can
the firm fulfill its obligation to “act with
commitment and dedication to the interests of”1 Client A without violating its
corresponding obligation to Client B, one
of Client A’s primary rivals in the business world? Doesn’t zealous representation of one competitor necessarily preclude
zealous representation of the other competitor? And what about the confidentiality requirements of Rule 1.6 of the
Model Rules of Professional Conduct:
even though the representations involve
unrelated matters, isn’t the risk of disclosure of confidential information too great
to permit, from an ethical standpoint, the
concurrent representation of these competitors? Although the simultaneous representation of business competitors in
unrelated matters does raise intriguing
conflict of interest issues, it does not
ordinarily result in an ethical conflict

requiring withdrawal or disqualification.
Whether an ethical conflict exists
depends on other factors, such as the
nature of the representation, the degree
of competition between the clients, and
the confidentiality of the information
imparted to the lawyer.
The jumping off point for our analysis is Rule 1.7 of the Model Rules of
Professional Conduct, which sets forth
the general rule governing conflicts of
interest. The rules squarely address litigation in which both clients are parties.
Under 1.7(a), a lawyer is prohibited
from representing a client “if the representation of that client will be directly
adverse to another client” unless the
lawyer can conclude that the representation of the clients will not be affected
and the clients consent after the lawyer
has explained the conflict.2 Within the
meaning of this rule, direct adversity
exists when a firm represents two
clients who are engaged in litigation
against each other.3 A Rule 1.7(a) conflict also arises in cases in which the
lawyer sues a current client that the
law firm is representing on an unrelat-

ed matter.4 Such
conduct raises concerns regarding the
duty of loyalty.5
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tax litigation or
counseling and
simultaneously represent one of its
largest buyers in an unrelated lease dispute. Or the law firm could represent
one bank in a collection suit on a note
and also represent a competing bank as
lending counsel. Under 1.7(a), direct
adversity does not exist in these two
scenarios.6 Any conflict in these two scenarios would be regarded as indirect7 or
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so general that consent of the respective
clients is not required.8 As explained by
one court, the fact that the clients “are
economic competitors in an allegedly
consolidating marketplace is too speculative a basis for finding that [the lawyer’s]
loyalty to each of its clients will be divided as a result of the representation.”9
Between these two extremes are situations in which the concurrent representation of clients with competing
economic interests may be “directly
adverse” and thus preclude the continued
representation of one of the clients,
such as a case in which the lawyer has
been retained by competitors to assist
in obtaining a single broadcast license.10
In this situation, the clients’ respective
positions in the relevant market dictate
a finding of direct adversity because the
lawyer’s duty of loyalty to Client A
would necessarily compromise the
lawyer’s ability to promote Client B’s
license application and vice versa.11
As a general proposition, however,
representation of clients having
adverse economic interests is permissible12 and does not present an
ethical conflict in violation of Rule
1.7(a).13 This general proposition
does not mean that, as a practical
matter, an existing client cannot
threaten to move its business elsewhere if the firm chooses to represent a competitor, only that no
impermissible conflict of interest
precludes representation of the
competitor.
The fact that a law firm can theoretically represent competitors with
adverse economic interests, however,
does not mean that one outside
counsel can strategize with the inhouse counsel of one competitor on
Monday and then strategize with the
in-house counsel of another competitor on Tuesday. Confidential information will presumably be provided

to the outside counsel in each conversation. A lawyer is required by Rule 1.6
not to use information secured from the
representation of one client for the benefit of another client. How would a law
firm enforce that rule in our MondayTuesday hypothetical? Implementation
of screening devices could alleviate the
appearance of impropriety and help
protect against disclosure.14
Moreover, even though the dual representation of business competitors in
unrelated matters may not raise an ethical issue under Rule 1.7(a), a conflict
with both representations could subsequently develop if it becomes necessary
for the lawyer to advocate a position
with respect to one client that is contrary to the position that the lawyer has
taken on behalf of the other client.
Pursuant Rule 1.7(b), a lawyer is generally precluded from representing a
client in cases in which such representation may be “materially limited by the
lawyer’s responsibilities to another
client.”15 Although it ordinarily may be

permissible for a lawyer to represent
clients having antagonistic positions on
similar legal issues arising in their
respective cases, an ethical conflict
exists under subsection (b) if the
lawyer’s representation of either client
in the separate cases16 would be
adversely affected17—that is, if the
lawyer cannot zealously represent the
interests of both clients because of the
detrimental effect that advocating one
position on behalf of Client A would
have on the interests of Client B.18
According to the ABA, an impermissible positional conflict can occur at the
appellate, as well as the trial court,
level.19
As recognized by the Restatement,
“[a] lawyer ordinarily may take inconsistent legal positions in different courts at
different times.”20 Any other rule would
severely limit the scope of a firm’s practice.21 In the case of concurrent representations of business competitors, there is
no per se prohibition against taking a
position on behalf of one that is antago-
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nistic to the position to be advocated
on behalf of the other in an unrelated
case, provided that taking such a position would not interfere with the
lawyer’s duty to provide effective
advocacy of the clients’ positions. Of
course, clients can consent to their
lawyer’s advocacy of a particular position, notwithstanding its potential
risks.22 Clients can also limit the representation or take their business to
another firm.
What have we learned about the
general rule of “business conflicts”?
• As a general rule, it is not a conflict
of interest under the Model Rules
of Professional Conduct for a
lawyer to represent two clients who
are economic competitors so long
as the two clients are not “directly
adverse” to each other.
• Direct adversity, as that term has
been interpreted in the context of
economic competitors, is a very
demanding standard. In substance,
it refers to situations in which the
two clients are either in a one-toone or very limited competition for
a single goal, such as a contract, an
asset, a patent, or a license. Clients
who merely compete for larger
shares of a market are not generally
deemed directly adverse for purposes of Model Rule 1.7.
• Even if there is no conflict of interest under Model Rule 1.7, a lawyer
must approach with care the representation of multiple clients who
are business competitors to preserve their confidential information
as required by Model Rule 1.6. In
cases with a substantial risk that a
client will impart to the lawyer or
law firm confidential information
that could be used for the benefit of
another client of the firm or to the
detriment of the client providing
the information, the lawyer or law
firm may choose to erect screens
and possibly secure consent from
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the clients. Although such measures
may not be ethically required, they
can make clients feel more comfortable that their confidences are
being protected.
• One must remain alert to the possibility that positions that a lawyer
takes in one litigation may be
adverse to the positions that the
lawyer is taking in another litigation for another client. The rules
governing “issue conflicts” vary
considerably among jurisdictions,
but the most common rule prohibits a lawyer or firm from taking
a position directly adverse to the
position that the lawyer is taking in
another litigation in the same jurisdiction. Policing this rule can be
extremely difficult for a large firm.
• Finally, the corporate client’s ultimate tool to secure the loyalty of
the law firm is not necessarily
threat of ethical sanctions but the
possibility of terminating the law
firm’s employment for disloyalty
that is not within the ambit of the
ethical rules. A
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