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Litigators of the Week: Big Law Trio Deflate
Suits Against Viagra and Cialis

'"The suggestion that these medicines might be linked to melanoma in patients was something our
clients felt very strongly was not true.'

By Jenna Greene
January 17, 2020

The Litigator of the Week award goes to a trio of lawyers:
Loren Brown at DLA Piper; Michael Imbroscio at Covington
& Burling and Joseph Petrosinelli of Williams & Connolly.

They teamed up on behdlf of Eli Lilly & Co. and Pfizer,
which faced about 1,200 suits from men who claimed that
taking Viagra or Cialis caused them to develop the deadly skin
cancer melanoma.

The three lawyers joined forces to score a home run Daubert
ruling in the Northern District of California that guts the plain-
tiffs’ case. U.S. District Judge Richard Seeborg on Jan. 13
rejected the plaintiffs’ expert testimony, ruling that “there sim-
ply is no interpretation by anyone other than plaintiffs experts
that supports general causation.”

Petrosinelli, Imbroscio and Brown discussed the case with
Lit Daily.

Lit Daily: Who are your clients and what was at
stake?

Joe Petrosinelli: We represent Pfizer and Lilly, the
manufacturers of Viagra and Cialis, respectively. These
medicines have been used by tens of millions of men
around the world for 20 years.

The suggestion that these medicines might be linked to
melanoma in patients was something our clients felt very
strongly was not true based on the science, and they were
committed to defending these beneficial products. Ulti-
mately substantial numbers of individual lawsuits making
this claim were filed in the MDL.

Tell us about the 2014 study and the allegations
against your clients.

Loren Brown: The trigger for this litigation was a small

epidemiological study pub-
lished in a medical journal
in 2014. Based on just a
handful of events, the study
reported a statistical 84%
increased risk in melanoma
among Viagra users.

From our perspective,
and as we learned later
from other scientists’ per-
spectives, the study had a

variety of serious method-

Joseph G. Petrosinelli of
Williams & Connolly.

ological flaws that called
into question its results, as
even the authors of the study cautioned at the time.

Those cautions, however, did not stop a rush of advertis-
ing and flurry of lawsuits. These lawsuits were eventually
centralized in an MDL before Judge Richard Seeborg
in San Francisco, and Ernie Cory of Cory Watson was
appointed lead counsel for plaintiffs. Joe and I were co-
leads for Pfizer, and Mike was lead for Lilly.

When and how did each of you come to be involved
in the case?

Joe Petrosinelli: Loren and I have partnered together on
several prior product liability matters for Pfizer and other
clients, so when Pfizer saw its first Viagra lawsuit in 2015
shortly after the publication of the initial study, it was a
natural fit.

When Lilly got brought into the litigation with Cialis
in 2016, we welcomed Mike with open arms, and it has




been terrific to collaborate with him and his colleagues in
defending these cases.

Had you worked together or known each before this
case! How did you divide up responsibilities?

Mike Imbroscio: Although Joe and Loren are leaders
in the field and have worked together for other clients in
the past, this was actually the first time I had worked with
either. It has been a great experience.

While we each had our teams focusing on client-specific
facts and expert development, we needed to coordinate
strategy remarkably closely. When it came time to draft
the joint Daubert motion, I can truly say I've never seen
in my 25-year career a more collaborative effort for such
a major filing.

What challenges did you face in working across three
firms? Did it also confer some advantages?

Joe Petrosinelli: You'll think I'm not being straight, but
we really had no bumps at all as the litigation progressed.
Up and down the chain, our teams worked seamlessly
together, and while we had to make some tough strategy
calls along the way, there was not a single issue where we
did not reach consensus almost immediately.

This case has been all about the experts. Tell us about
yours.

Loren Brown: We were lucky to have been able to retain
some of the world’s leaders in melanoma research across
two continents, including one expert who was the senior
author of a preclinical study that the plaintiffs’ experts
relied heavily on.

That expert actually testified that the reason he was
willing to get involved in American litigation was because
he was bothered by how the plaintiffs’ experts, in his view,
were misstating the results of his laboratory’s research.

What strategies did you use to rebut the plaintiffs
experts?

Mike Imbroscio: We were facing very good lawyers on
the other side, and unlike in some litigations we face,
the experts for the plaintiffs certainly had impressive
qualifications.

In the end, we were able to demonstrate that what those
experts were trying to do here—support a causation opin-
ion based on the existing science—was something that

literally no one else in the world outside of our courtroom
was willing to do. Such a lack of any acceptance in the
outside scientific and regulatory communities is a classic
indicator of a lack of reliability, as the court found.

Judge Seeborg wrote that “defendants’ theme that
‘science has worked the way it is supposed to’ is compel-
ling.” What did he mean by that?

Loren Brown: After the original study came out in
2014 and received national publicity, scientists in the
field embarked upon an intensive study of the issue.
None of those studies concluded that the evidence sup-
ported a causal connection between Viagra or Cialis and
melanoma, and many found persuasive evidence to the
contrary.

As a result, the scientific community moved on, but
here we were with all of these lawsuits. As the court
recognized, that scientific journey, by experts outside the
context of litigation, was a key indicator that plaintiffs’
experts’ opinions did not satisfy Daubert.

What stands out as a high point during the four-day
hearing?

Mike Imbroscio: We had to present or cross-examine
seven different expert witnesses over a tight three-day
period, with closings on the fourth day. We took that
challenge as an opportunity to showcase the talents of
our broader team.

While Joe, Loren, and I each took a witness and Joe
opened and closed, Emily Ullman and Kathleen Paley
at Covington, Matt Holian at DLA, and Lori Leskin at
Arnold & Porter all were able to handle witnesses at
the hearing, and this diversity of styles and talents really
shined through.

What happens next? How is this decision likely to
affect the underlying litigation?

Joe Petrosinelli: The court has asked the parties to con-
fer on that very question, but we believe that with plain-
tiffs now lacking admissible expert testimony on general
causation, the cases cannot proceed.

Jenna Greene is editor of The Litigation Daily and author
of the "Daily Dicta" column. She is based in the San Francisco
Bay Area and can be reached at jgreene@alm.com.
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