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Neither the Federal Rules of Civil
Procedure nor the Federal Rules of

Evidence have a per se prohibition that
protects a lawyer—even counsel for an
opposing party—from being deposed.1

Rule 30(a) of the Federal Rules of Civil
Procedure permits the deposition “of
any person, including a party,” without
first obtaining leave of court, provid-
ing, of course, that the matter is not
privileged.2

Although lawyers are not immune
from being targets of deposition subpoe-
nas, the jurisprudence “strongly disfa-
vors” this practice3 because of the

“unique opportunity for harassment”
provided by such a deposition.4 To deter
this potential harassment, courts, in
general, exercise their discretion under
the discovery rules5 to preclude the
deposition of a party’s counsel, except in
limited circumstances.6 In determining
whether to permit the deposition of
opposing counsel, these courts have
applied the rule set forth by the Eighth
Circuit in Shelton v. American Motors
Corporation.7 Recently, however, in
United States v. Philip Morris, Inc.,8 a
federal district court in the District of
Columbia declined to apply the Shelton
analysis and, in the process, has raised
significant issues, particularly for in-
house counsel. 

Before addressing the decision in
Philip Morris, let’s first review the
Shelton rule. In Shelton, plaintiffs
brought a products liability action
against the manufacturer of an automo-
bile that overturned on a highway and
killed plaintiffs’ daughter.9 During dis-
covery, plaintiffs sought to depose one
of defendant’s in-house counsel, who
had been assigned as supervising coun-
sel on the case.10 After the denial of

defendant’s motion to quash, the in-
house counsel sat for the deposition but
refused to answer certain questions on
the basis that the information sought to
be disclosed—specifically, the existence
of certain documents—was protected by
the attorney-client privilege and the
work product doctrine.11 Following the
entry of a default judgment, imposed as
a sanction for defendant’s repeated
refusals to comply with orders to
respond, defendant appealed, arguing,
among other things, that deposing in-
house counsel constituted an improper
means of discovering the existence of
these documents.12

On appeal, the Eighth Circuit agreed
with defendant. Although recognizing
that opposing counsel was not absolutely
immune from being deposed, the
appeals court regarded “the increasing
practice of taking opposing counsel’s
deposition as a negative development in
the area of litigation” that “should be
employed only in limited circum-
stances.”13 The appeals court held that,
before such a deposition can take place,
the party seeking the deposition must
establish all of the following factors:
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• No other means exist to obtain the
information than to depose opposing
counsel.

• Information sought in the deposition
is relevant and nonprivileged.

• Information is crucial to the prepara-
tion of the case.14

Applying these factors to the case
before it, the appeals court held that cir-
cumstances did not warrant deposing
defendant’s in-house counsel: not only
was some of the information obtainable
from other sources or by other means,
but also some of the information consti-
tuted protected attorney work product.15

Therefore, the appeals court reversed
the trial court’s entry of default judg-
ment.16 Many courts have adopted the
Shelton rule and require the party seek-
ing the deposition of opposing counsel
to bear the burden of establishing the
propriety and need for the deposition
under the factors set forth by the Eighth
Circuit,17 even when the attorney has
been a witness to relevant, nonprivi-
leged events or conversations.18

This analytical road is clearly not the
one that a federal court in the District
of Columbia took involving Philip
Morris with respect to in-house counsel
whose client was engaged in litigation.
Philip Morris is a case in which the
United States had sued certain tobacco
companies in order to recover health
care expenses incurred in treating per-
sons with smoking-related diseases. In
connection with that suit, the govern-
ment had sought to depose in-house
counsel of two of the tobacco compa-
nies about matters related to public
relations, corporate conduct and posi-
tions, marketing strategies, tobacco
research and development, and a master
settlement agreement.19 The Special
Master recommended granting defen-
dants’ motion to quash the deposition
notices because the government had
failed to satisfy the requirements for

deposing opposing counsel as set forth
in Shelton.20 The court rejected that rec-
ommendation, sustained the govern-
ment’s objections to defendants’ motion,
and disagreed with the Special Master’s
interpretation of and reliance upon the
decision in Shelton.

With respect to the meaning of
Shelton, the court rejected the Special
Master’s conclusion that Shelton pre-
sumptively bars depositions of oppos-
ing counsel unless the party moving for
the deposition first satisfies the require-
ments set forth in that case. Instead,
the court found that the Shelton criteria
applied to limit depositions of attorneys
in only two instances: “(1) when trial
and/or litigation counsel are being
deposed, and (2) when such question-
ing would expose litigation strategy in
the pending case.”21 In support of its
interpretation of Shelton, the court
relied upon a subsequent decision of
the Eighth Circuit,22 which the district
court read as limiting Shelton’s applica-
tion to depositions of opposing counsel

in the pending action—that is, that it
does not apply when a deposition is
sought seeking nonprivileged informa-
tion related to a concluded case, even
though the information may be crucial
to the pending action.23

In regards to Shelton’s application to
the in-house counsel in the case at bar,
the court held that the instant action
was “fundamentally different” from
Shelton. “Most significantly,” the court
opined, the case was distinguishable
because “the deponents are employees
to whom Defendants have knowingly
assigned substantial non-legal, non-
litigation responsibilities, including 
corporate, business, managerial, public
relations, advertising, scientific, and
research and development responsibili-
ties,”24 all of which, the court continued,
are matters not subject to the protec-
tions of the attorney-client privilege or
work product doctrine.25 Additional fac-
tors that, in the court’s view, distin-
guished the case before it from Shelton
included the scope of the deposition—
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that is, that it was limited to nonprivi-
leged, factual matters unrelated to litiga-
tion strategy—and the status of the
deponents as in-house counsel who were
not engaged as trial or litigation counsel.26

The decision in Philip Morris should
be troubling to in-house counsel
because of its narrow reading of the
protections of the Shelton rule. If the
Shelton rule is limited to litigation
counsel and if in-house counsel who
direct the corporation’s litigation affairs
are not deemed litigation counsel for
purposes of that rule, many in-house
counsel may find themselves facing
depositions. In-house counsel may also
find that the corporate decision to allow
them to “wear multiple hats” in order to
better serve their corporate clients
comes at some substantial cost.
Whether a high-profile decision like
Philip Morris will herald a wave of
depositions for in-house counsel
remains to be seen. It should sound a
note of caution for in-house counsel
who had assumed, based upon the clear
trend of prior cases, that there were
more substantial barriers that an oppo-
nent would need to mount to even force
their deposition.

What can a corporation do to
improve the chances that one of its in-
house counsel will not be deposed?
• The most obvious first step is to

make sure that in-house counsel who
are participating in or overseeing liti-
gation make a record of that fact.
Entering an appearance in court (if
appropriate) can be helpful. Even an
internal designation as overseeing the
litigation can be of some significance.

• Approach with caution the idea of
giving in-house litigators other duties
that would “dilute” their pure 
litigation role. 

• If possible, make sure that non-
lawyers are available to answer most
of the questions that might be put to
the lawyers. The courts face their
most difficult tasks where the only

person capable of answering the
questions is the lawyer.
Lawyers are not absolutely immune

from deposition subpoenas, and even
opposing counsel can be deposed with
respect to a pending case. But depend-
ing on the court, different rules may
apply in determining the propriety and
need for the deposition when the depo-
nent is in-house counsel. A
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